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RELIEF FOR FOREIGN INCOME TAXES 


An Analysis of the Statutory Provisions 
By Melville Pierce, B.A., LL.B. 


UNDER PART | OF THE INCOME TAX ACT 
a person (whether an individual or a 
corporation) who is resident in Canada 
at any time in the taxation year is liable 
to income tax on his income from all 
sources inside and outside Canada. Be- 
cause income from foreign sources may 
also be subject to income tax in the 
country of its origin, a resident of Can- 
ada would, if no relief were granted, 
be called on to pay tax twice over 
upon the same income: it is even 
possible that the two taxes might be 
more than the income. Fortunately, 
however, this is not so. The Canadian 
Act -provides relief, the net effect of 
which is that, as a rule, the total tax 
(Canadian and foreign) payable by a 
resident of Canada on income from a for- 
eign source is the amount either of the 
Canadian tax or of the foreign tax on 
such income, whichever is greater. Relief 
is given by permitting a deduction from 
the Canadian tax otherwise payable of 
either (1) the amount of the foreign 
tax imposed on the foreign income for 
the year, or (2) the proportion of the 
Canadian tax applicable to a like amount 
of the taxpayer's income which is 
charged to tax in Canada, whichever of 
these amounts is the lesser. 


In considering the relief from Cana- 
dian tax in respect of foreign income 
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tax there is a distinction of some im- 
portance to be noted between the posi- 
tion of a corporation and that of an 
individual. A corporation which is resi- 
dent in Canada at any time in the taxa- 
tion year is liable to Canadian income 
tax on its income for the full year. Un- 
der ITA s. 28 an individual who is resi- 
dent in Canada at any time in the taxation 
year is not necessarily liable to Canadian 
income tax on his income for the year 
but only on his income for such period 
or periods in the year during which he 
is resident in, employed in, or carries on 
business in Canada. Where such period 
or periods constitute the whole of the 
year the position of the individual is 
identical to that of the corporation, but 
not if such period or periods are less 
than the year. The significance of this 
distinction between the positions of a 
corporation and an individual, as it 
affects the relief for foreign income 
tax, will be discussed further on. For 
convenience, the period or periods dur- 
ing which an individual is chargeable to 
Canadian income tax, if less than a full 
year, will hereinafter be called the 
chargeable period. 


The tax deduction allowed in respect 
of foreign income taxes is ascertained 
in the following manner. 





196 


Ls 


6. 


Individuals 

Ascertain total income during year (s. 2) 
or chargeable period (s. 28). If the 
chargeable period is less than a year, the 
income is computed as though such period 
were the whole of the taxation year 
(s. 28). 

Where taxpayer is chargeable for full year 
deduct applicable amounts under ss. 25 
and 26 (marital deductions, charitable do- 
nations, business losses, etc.) 

Where taxpayer is chargeable for less 
than full year deduct amounts under s. 
25 and s. 26 which may reasonably be 
considered wholly or partially applicable 
to the chargeable period (s. 28). 


. Apply graduated rates of tax (s. 31(1)) 


and investment income surtax rate (s. 31 
(3)) to taxable income ascertained in 
step 2. 

From amount of tax payable ascertained 
in step 3 deduct amount allowable under 
s. 35 in respect of dividends from resident 
tax-paying corporations. The amount re- 
maining is the “tax otherwise payable” 
(s. 38) for purposes of computing the tax 
deduction in respect of foreign income tax. 
In respect of each foreign country! to the 
government of which tax was paid on 
income from sources therein, calculate the 
pro rata portion of the tax otherwise pay- 
able which the taxpayer's non-exempt in- 
come therefrom for the year or chargeable 
period is of his total income for the year 
or chargeable period (s. 38). 


The tax deduction allowed a taxpayer in 

respect of foreign tax on his income from 

each foreign country! is the lesser of 

(a) the tax paid by him to the govern- 
ment of the foreign country on in- 
come from sources therein for the 
year, or 

(b) the pro rata portion of the Canadian 
tax otherwise payable for the year or 
chargeable period, as ascertained in 
step 5. 
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Corporations 
Ascertain corporation’s total income during 
the year (s. 2). 


. Deduct applicable amounts under s. 26 


and under s. 27. The latter are the 
amount of dividends from 

(a) resident tax-paying corporations; 
(b) investment companies exempt under 
s. 62; 

certain non-tax-paying mining corpor- 
ations during the first three years of 
production; 
non-resident 
corporations. 


(c) 


(d) subsidiary controlled 


. Apply corporation rates of tax (s. 36) to 


taxable income ascertained in step 2. This 
is the “tax otherwise payable” (s. 38) 
for purposes of computing the tax deduc- 
tion in respect of foreign income. 


. In respect of each foreign country! to 


the government of which tax was paid 
on income from sources therein, calculate 
the pro rata portion of the tax otherwise 
payable which the corporation’s non- 
exempt income therefrom for the year 
minus the amount of dividends from non- 
resident subsidiary controlled corporations 
is of the corporation’s total income for the 
year minus the amount of all dividends 
deductible under s. 27 (s. 38). 
The tax deduction allowed a corporation 
in respect of foreign tax on its income 
from each foreign country! is the lesser of 
(a) the tax paid by the corporation to 
the government of the foreign coun- 
try on income from sources therein 
for the year, or 
(b) the pro rata portion of the Canadian 
tax otherwise payable for the year, 
as ascertained in step 4. 


1 But see post, p. 198, under Income from Two or More Foreign Countries. 
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Individuals: 

Chargeable Period Less than a Year 

The deduction allowed by s. 38? in 
respect of foreign tax is the lesser of the 
amount of foreign tax imposed on the 
foreign income for the year or the pro 
rata portion of the Canadian tax applic- 
able to the taxpayer's non-exempt for- 
eign income for the chargeable period. 
Where the chargeable period of an in- 
dividual is less than a year such pro rata 
portion of the Canadian tax may thus ex- 
ceed the amount of foreign tax imposed 
on the foreign income received by the 
taxpayer during the chargeable period 
but be less than the foreign tax imposed 
on his foreign income for the full year, 
and the taxpayer will to that extent be 
granted relief from Canadian tax in re- 
spect of foreign tax on income which 
was not charged to Canadian tax. 

Example: A’s chargeable period covers 
9 months of the year. During the charge- 


2 Section 38(1) (b) was enacted in its pres- 
ent form by the Income Tax Amendment 
Act, 1949 (2nd Sess.), c. 25, s. 19(1), 
which was assented to on December 10, 
1949. The amended provision is printed 
in a different (though more intelligible) 
form in the King’s Printer’s official version 
of the Canadian Statutes of that session 
than in the copy of the Bill which, as far 
as the writer knows, was given 3rd reading 
by the House of Commons on December 
6, 1949. The discrepancies in the forms 
of the two versions might, quite plausibly, 
affect the construction, and all that can be 
said is that if the official version was not 
in fact passed by either House in the form 
in which it is published in the Statutes of 
Canada for 1949 (2nd Sess.), then it is 
not law in that form. In this article, the 
writer has followed the maxim omnia 
praesumuntur rite et solemniter acta esse, 
and has accordingly assumed that the ver- 
sion published in the Statutes of Canada 
for 1949 (2nd Sess.), which is obviously 
that which the Government meant Parlia- 
ment to pass, whether it did or not, is the 
cosrec’ version. 
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able period he has total income from all 
sources of $25,000 on which the Cana- 
dian tax otherwise payable is, say, $9,000. 
During the chargeable period he has in- 
come of $5,000 from country X upon 
which X imposed income tax at 5%, 
$250. During the non-chargeable three 
months of the year he had additional in- 
come from X of $10,000 upon which X 
imposed tax at 15%, $1,500. Under s. 
38 A is entitled to deduct the lesser of 
(a) the tax paid by him to X upon his 
income from sources therein for the year, 
viz., $1,750, or (b) the pro rata portion 
of the Canadian tax applicable to his in- 
come from X during the chargeable 
period, namely 5/25 of $9,000, viz., $1,- 
800. Either amount is larger than the 
amount of tax imposed by X on A’s 
income from X during the chargeable 
period. In effect therefore the taxpayer 
is allowed relief in respect of foreign 
taxes on income which bore no tax in 
Canada. 


No Relief for Exempt Foreign Income 


The pro rata deduction under s. 38 is 
calculated by reference to the taxpayer's 
foreign income that was not exempt from 
foreign income tax. However, while no 
tax deduction is allowed in respect of 
foreign income which was exempt from 
foreign income tax, the deduction in re- 
spect of non-exempt foreign income is 
calculated without regard to any varia- 
tion in the rates of foreign tax imposed 
on the taxpayer's foreign income. 

Example: Assume that the Canadian 
tax otherwise payable on an income of 
$15,000 is $4,000. The taxpayer had 
foreign income from country X of $5,- 
000 of which $3,000 was taxed by X at 
$1,350 and $2,000 was exempt from tax 
in X. His pro rata deduction under s. 
38 is confined to the foreign income 
which was not exempt from foreign tax, 
viz., 3/15 of $4,000 or $800. If, how- 
ever, the remaining $2,000 bore foreign 
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income tax of 5%, viz., $100, all the 
foreign income would then be lumped 
together and the pro rata deduction 
would be 5/15 of $4,000 or $1,333. 
That is to say, the deduction is $533 
greater in the second case though the 
foreign tax was but $100 greater. 


Corporations: No Relief for Dividends 
From Foreign Controlled Subsidiaries 


A corporation is not subject to tax in 
Canada on dividends from corporations 
within the description of s. 27. It is 
accordingly provided (s. 38) that the 
pro rata deduction in respect of foreign 
tax paid on foreign income shall be 
computed by reference to the taxpayer's 
income which was subject to Canadian 
tax, i.e., exclusive of such dividends. At 
the same time, specific provision is 
made (s. 38) to eliminate any pro rata 
deduction in respect of dividends receiv- 
ed by a corporation from a non-resident 
subsidiary controlled corporation (s. 
27(1)(d)), which dividends are, as 
said above, not subject to Canadian tax. 
There is, however, no specific exclusion 
of the pro rata deduction in respect of 
dividends from ether non-resident cor- 
porations. It follow., therefore, that a 
corporation may be entitled to a pro rata 
deduction in respect of dividends receiv- 
ed from a non-resident investment or tax- 
exempt mining corporation, if such divi- 
dends have borne tax in the foreign 
country, notwithstanding that such divi- 
dends are tax-free in Canada. 


Example: A corporation has total in- 
come of $100,000 and is entitled to no 
deductions therefrom under s. 26. It 
has income of (1) $30,000 from Can- 
adian operations, (2) $20,000 in divi- 
dends from a non-resident subsidiary 
controlled corporation in country X, up- 
on which $1,000 tax was levied in X, 
(3) $50,000 in dividends from an in- 
vestment company resident in country X 
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which carried on business in Canada and 
which is qualified, and has elected, for 
exemption from Canadian tax under ITA 
s. 62, which amount was subject to tax 
of $7,500 in X. The total tax paid X 
on the income therefrom is thus $8,500. 
The Canadian tax otherwise payable by 
the corporation (on income $100,000 
minus tax-free dividends $70,000 = 
$30,000) is $9,100. The pro rata de- 
duction allowed in respect of foreign 
taxes on foreign non-exempt income 
under s. 38 is 50,000/30,000 of $9,100, 
viz. $15,166. As the tax actually paid 
in X on the dividends is less than 
this amount, the former is the tax deduc- 
tion allowed by s. 38. That any relief at 
all should be allowed in respect of 
foreign taxes on income which bears no 
tax in Canada is rather surprising, but 
so s. 38(1)(b) provides. 

Note, moreover, that in the above 
example the deduction also in fact covers 
the foreign tax paid on the dividends 
from the non-resident controlled sub- 
sidiary, because in this case the foreign 
tax paid on the whole of the taxpayer's 
foreign income, including the amount of 
such dividends, was less than the amount 
of the pro rata deduction applicable to 
his foreign income minus the amount of 
such dividends. 


Income From Two 
or More Foreign Countries 

A question which gives difficulty is 
this: where a taxpayer has paid tax to 
the governments of two or more foreign 
countries in respect of income from 
sources in such countries, is his tax de- 
duction under s. 38 ascertained separate- 
ly in respect of each country or does he 
take but one deduction in respect of all 
the foreign countries? In some cases a 
considerable sum may turn upon the an- 
swer to this question. 

Example (1): A corporation has. total 
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income from all sources of $100,000 
upon which the Canadian tax otherwise 
payable is, say, $30,000. Its income 
from Canadian sources was $60,000, its 
income from country X, $25,000, upon 
which tax of $3,750 was imposed by X, 
and its income from country Y was $15,- 
000, upon which a tax of $6,750 was 
imposed by Y. 

A. If tax deduction under s. 38 is 
computed separately in respect of X and 
bs 


(1) The company is entitled to the 
following deduction in respect of X: 
The lesser of 
Cy. ONE BE TR nncsncstorsessii $3,750, or 
(b) Pro rata portion of Canadian tax, 
25/100 of $30,000, viz ....$7,500 
and 


(2) The company is entitled to the fol- 


lowing deduction in respect of Y: 
The lesser of 
ee WR Osi eecencts $6,750, or 
(b) Pro rata portion of Canadian tax, 
15/100 of $30,000, viz. ....$4,500 
Total Deduction Allowed, $3,750 (re 
X) + $4,500 (re Y) — $8,250. 
B. If, however, the tax deduction un- 
der s. 38 is computed in respect of both 


To the Collector of Taxes: 





ACCOUNT CLOSED 
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foreign countries together, the company 
is entitled to the following deduction: 
The lesser of 
(a) Tax paid X and Y ($3,750 + 
GEFIG), PM. oncccccic $10,500, or 
(b) Pro rata portion of Canadian tax, 
40/100 of $30,000, viz., $12,000 

Total Deduction Allowed (lesser of 
above amounts), $10,500. 

Unfortunately the language of the 
statute does not furnish a clear and un- 
equivocal answer to the question pro- 
pounded. Section 38 does indeed speak 
in the singular of “the government of a 
country other than Canada”, and this 
might lend some support to the view that 
the tax must be computed separately in 
respect of each foreign country were it 
not for s. 31(j) of the Dominion In- 
terpretation Act, R.S.C. 1927, c. 1, which 
declares: “In every Act, unless the con- 
trary intention appears, (j) words in the 
singular include the plural, and words 
in the plural include the singular’. Does, 
then, any contrary intention appear? 
Perhaps. Perhaps not. No doubt the 
Revenue will take the “singular” view, 
and a courageous taxpayer the plural. Af- 
ter that (if the taxpayer is sufficiently 
courageous) it is for the Courts. 


“We are in receipt of your letter of 23rd instant, ref. Income Tax 1949/50 Schedule 
D, and we find the tone very abrupt. We enclose cheque in payment of your demand 
and we do not feel inclined to do further business with you and we should be very 
obliged if you would close our account.” 


—Taxes, August 15, 1950 
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RECENT TAX CASES 


Wain-Town Gas & Oil Co. v. Minister of National Revenue 
(Exchequer Court of Canada, Angers ]., November 18, 1950) 


Capital or Income — Franchise to distribute gas in town — Assignment of for 
percentage of gross receipts from sales — Whether “royalties” or “like royal- 
ties” —- Whether instalments of purchase-price — IWTA s. 3(1)(f) 


By an agreement made in September 
1938, between appellant company and 
the Town of Vermillion, Alta., appel- 
lant company obtained an exclusive 
franchise to supply natural gas to the 
town and its inhabitants for a period of 
ten years subject to a right of renewal 
for further periods of ten years at the 
company’s option. By an agreement 
dated January 6, 1940, appellant com- 
pany assigned its franchise to the FPS 
Ltd. which company undertook to pay 
as consideration therefor “by way of 
royalty, from the proceeds of sales of 
natural gas under the said franchise, the 
following percentages of the actual gross 
sales of gas at consumers’ prices less 
consumers’ discounts: (a) during the 
first three years, 614%; (b) during the 
mext seven years, 8 1/3%; (c) there- 
after during the currency of this agree- 
ment and of the said franchise, 1214%.” 
For the taxation years 1944 and 1945 
appellant company was assessed to in- 
come tax and excess profits tax in re- 
spect of amounts paid it by FPS Ltd. 
pursuant to the above agreement. Ap- 
pellant company appealed, contending 
that the said payments were instalments 
of the sale price of a capital asset and 
not income within the definition of 
IWTA s. 3(1)(f), which defines to be 
income 


(f) rents, royalties, annuities or other 
like periodical receipts which depend 
upon the production or use of any 
real or personal property, notwith- 
standing that the same are payable 
on account of the use or sale of any 
such property. 


Held, allowing the appeal, the payments 
in question were not income within the 
meaning of the Act but were instalments 
on the purchase-price of a capital asset, 
the value of which was fixed by the 
agreement at a varying percentage of 
the proceeds of gross sales of gas over 
the life of the franchise. The payments 
made were not “royalties”, notwithstand- 
ing that they were described as such in 


the agreement, since the vendor of the 


franchise retained no interest in the fran- 
chise. The Court must look to the pur- 
pose of a clause to determine its mean- 
ing: Sec’y of State for India v. Scoble, 
89 L.T. 1, per Halsbury L.C. at p. 3; 
Foley v. Fletcher (1858) 3 H. & N. 
769, per Pollock C.B. at p. 778; C.LR. 
v. Ramsay (1936) 154 L.T. 141 (C.A.), 
per Lord Wright M.R. at p. 145; Perrin 
v. Dickson [1930] 1 K.B. 107. The 
fact that the annual payments were de- 
pendent on the volume of sales of gas 
was immaterial: Jones v. C.I.R. [1920] 
1 K.B. 711 (Rowlatt J.), disapproved. 
Neither were the payments in question 
“other like periodical receipts which de- 
pend upon the production or use of prop- 
erty” within the meaning of s. 3(1) (f): 
Ross v. MNR [1950] C.T.C. 169, Tax 
Rev. 140 (Cameron J.), distinguished. 
The payments were not really dependent 
on the use of the franchise (which was 
merely a right granted by the Town to 
construct mains in and under its streets: 
see North Alberta Natural Gas Co. v. 
Edmonton [1920] 1 W.W.R. 31, per 
Stuart J. at p. 44); the franchise was 
merely a means of putting the company 
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in a position to deliver gas, and it was 


‘from the sale of gas that its receipts 
‘were obtained. The use of property con- 
.templated by s. 3(1)(f) is the use of 


property which of itself produces: see 
Spooner v. MNR [1931] S.C.R. 399, 
[1933] A.C. 684; Withers v. Nether- 








E v. Minister of National Revenue 
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sole [1946] 1 A.E.R. 711. It is the 
purpose of the Act to tax income, not 
capital, and a taxpayer must not be found 
liable to tax unless it be imposed ex- 
pressly and clearly: Tennant v. Smith 
[1892] A.C. 154, per Lord Halsbury 
| a Appeal allowed 


(Exchequer Court of Canada, Cameron ]., November 13, 1950) 


Dominion Government Annuities — Contract made before June 25, 1940 — Pay- 
ment made thereafter — Acceleration of maturity date — Exemption — IWTA 
s. 5(1)(k), am. 1940, c. 34, s. 13 


In March 1936 E made application for 


‘the purchase of a Dominion Government 


annuity of $1200 to become payable in 
March 1954, for which he agreed to pay 
$39.65 monthly, subject to a right to 
make payment by periodical payments 


‘and lump sums or by paying lump sums 


of varying amounts at regular intervals, 
or by a single payment, or by such other 
plan as may be authorized by the Gov- 
ernment. The contract itself incorporated 
these terms and also authorized the con- 
version of the contract on any anniver- 
sary date into an immediate annuity of 
the amount purchased at that time, and 
also gave the annuitant the option of 


‘changing to any other plan, provided the 


change was made at least 5 years before 
maturity of the contract. E made only 
one payment of $39.65 prior to June 25, 
1940. In 1944 he made a payment of 
$5000 thereon; on August 29, 1946, he 
made a final payment of $8600 as the 
final payment required under the contract 
to entitle him to a fully paid-up annuity 


‘of $1200, the first payment to become due 


in March 1947, and the date of the ma- 


turity contract was accordingly advanced 


to March 1947 instead of March 1954. 
E received an annuity of $1200 in 1947, 
and claimed the whole amount thereof 


was exempt from income tax. The Min- 
ister, however, took the view that he was 
only entitled to exemption in respect of 
the capital and interest portion of the 
annuity received in 1947 which the pay- 
ment of $39.65 made in 1936 would pur- 
chase, plus an exemption in respect of the 
capital portion of the remainder of the 
annuity purchased by the payments made 
after June 25, 1940, which portion was 
exempt from tax under IWTA s. 3(1) 
(b) as enacted by 1945, c. 23 s. 1(1). 
E appealed. 

IWTA s. 5(1) (k) enacted by 1932, c. 
43, s. 6, which was in force when the 
original contract was made, provided for 
the deduction from income of 

(k) $1200 only, being income derived 

from contracts with the Dominion 
Government ... 

This paragraph was repealed by 1940, 
c. 34, s. 13, and the following substituted 
therefor: 

(k) the income arising from any annuity 

contract entered into prior to June 25, 
1940, to the extent provided by [the 
repealed paragraph (k) above cited]; 
provided that such exemption shall 
mot extend to that portion of the 
income which exceeds the amount of 
the annuity actually specified in the 
contract before June 25, 1940, where 
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such excess amount arises by reason 
of any option or contractual right to 
enlarge the annuity income by the 
payment of additional sums or prem- 
iums unless such additional sums or 
premiums have been paid before the 
said date. 

The Income Tax Appeal Board allow- 
ed the appeal [ante, p. 112) on the 
ground that as the annuity paid did not 
exceed $1200 it came within the exemp- 
tion of s. 5(1)(k), that the proviso 
thereto was not applicable since the 
amount of the annuity did not exceed the 
amount actually specified in the contract 
made before June 25, 1940, and that ac- 
celeration of the maturity date of such 
contract did not constitute a new con- 
tract. In the Exchequer Court the Min- 
ister urged that “the annuity actually 
specified in the contract’’ within the 
meaning of the proviso to s. 5(1)(k), 
supra, was the series of payments con- 
tracted to commence at a particular time, 
namely, March 1954, and that by advanc- 
ing the maturity date of the contract to 
March 1947 the amount of the annuity 
was accordingly enlarged by the amount 
of the payments made from that date 
until March 1954. 

Held, affirming the ITAB (ante, p. 
112), the Minister's appeal must be re- 
jected. “The amount of the annuity act- 
ually specified” in the contract entered 
into prior to June 25, 1940, was $1200. 
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That amount was not increased by ad- 
vancing the date of first payment of the 
annual income from 1954 to 1947, and 
accordingly the proviso to s. 5(1)(k) as 
amended in 1940 has no application. 
Having regard to the history of the 
legislation respecting the exemption from 
tax of Dominion Government annuities 
(see Government Annuities Act, R.S.C. 
1927, c. 7, s. 8; am. 1931, c. 33, s. 8: 
Income War Tax Act, s. 5(1)(k), en- 
acted 1930, c. 54, s. 3; am. 1932, c. 
43, s. 6; 1940, c. 34, s. 13), the inten- 
tion of Parliament in amending s. 5(1) 
(k) in 1940 was to preserve all the 
rights of annuitants in regard to exemp- 
tion at the time the contracts were enter- 
ed into, and the proviso thereto was 
merely designed to prevent an increased 
exemption by the exercise after June 25, 
1940 of a right existing under a contract 
made before that date. The word “an- 
nuity” in the phrase, “the amount of the 
annuity actually specified in the contract” 
in the proviso to s. 5(1)(k) (1940), 
does not refer to “annuity contract” but 
to “annuity income’. The proviso is 
concerned with the amount of the annual 
income originally provided for, and the 
amount by which it was increased under 
the option in the contract: it is not con- 
cerned with the time when the payments 

commenced. 
Appeal dismissed 


Daley v. Minister of National Revenue 
(Exchequer Court of Canada, Thorson P., November 21, 1950) 


Disbursements or Expenses — Deduction of — Fee for admission to Bar — Not 
a proper deduction in computation of “annual net profit or gain” — Business 
and accounting usages — IWTA s. 3, 6(1)(a) and (b) 


Daley, a member of the Nova Scotia 
bar, was called to the Ontario Bar in 
1946 upon payment of a fee of $1,500. 
In his income tax return for 1946 he 


claimed a deduction of one-third of this 
sum, viz., $500, which the Minister dis- 
allowed on the ground that the fee paid 
was not a disbursement wholly, exclus- 
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ively and necessarily laid out or expended 
for the purpose of earning the income 
within the meaning of IWTA s. 6(1) 
(a) but was a capital outlay within the 
meaning of s. 6(1)(b) and therefore 
prohibited from deduction. Daley ap- 
pealed. His appeal was dismissed by the 
ITAB [ante, p. 64] on the ground that 
the fee was paid once and for all and to 
create a lasting advantage and was there- 
fore an expenditure on account of capital 
and so not deductible and, further, that 
ix was not laid out in the process of earn- 
ing Daley's income, i.e., in the practice 
of law, but to acquire the right to 
practise, and was therefore not outside 
the prohibition of s. 6(1) (a). 


Held, the appeal must be dismissed. 
Quite apart from s. 6(1)(a) and (b), 
and as if they were not in the Act, the 
expenditure which Daley sought to de- 
duct was not properly deductible from 
his 1946 receipts in the ascertainment of 
his taxable income for that year accord- 
ing to the ordinary principles of com- 
mercial trading or accepted business and 
accounting practice. 


Section 6(1)(a) is concerned only 
with the exclusion from deduttibility of 
the disbursements or expenses therein 
specified and not with the deductibility 
of any disbursements or expenses. The 
deductibility of disbursements and ex- 
penses that may properly be deducted 
“in computing the amount of the profits 
or gains to be assessed” (s. 6) is inher- 
ent in the definition of income (“‘annual 
net profit or gain’) contained in s. 3, 
and the deductibility from receipts of a 
taxation year of the appropriate dis- 
bursements or expense items stems there- 
fore from s. 3, if it stems from any 
section, and not at all, even inferentially, 
from s. 6(1)(a). Imperial Oil Ltd. v. 
MNR [1947] Ex. C.R. 527 (Thorson 
P.) at pp. 530, 545, which implied the 
contrary, disapproved. That being so, it 
follows that in some cases (such as the 
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present one), the first enquiry whether 
a particular disbursement or expense is 
deductible should not be whether it is 
excluded from deduction by s. 6(1) (a) 
or (b) but rather whether its deduction is 
permissible by the ordinary principles of 
commercial trading. or accepted business 
and accounting practice. If the answer 
to such inquiry is in the negative then 
that is the end of the matter and it is 
not necessary to make any further in- 
quiry, for it would then automatically 
fall within the exclusion of s. 6(1) (a) 
and it would not be necessary to con- 
sider whether it would fall within that 
of s. 6(1)(b). 

It seems clear that no accountant or 
business man would regard the expendi- 
ture made by Daley here, not in the 
course of the operations, transactions, or 
services from which he earned his in- 
come but at a time anterior to their 
commencement and by way of qualifica- 
tion or preparation for them, as the kind 
of disbursement or expense that could 
properly be deducted in the ascertain- 
ment or estimation of his “annual net 
profit or gain”. Further, the call to the 
Bar for which the fee was paid is not 
like a depreciable asset. It does not lend 
itself to an annual write-off and no one 
could reasonably apportion it over any 
given period of time; there is no portion 
of it that could reasonably be regarded 
by any accountant, professional or busi- 
ness man as having any relationship to 
the appellant’s practice in any one year. 
It is not the kind of disbursement or 
expense that could properly enter into 
the ascertainment or estimation of his 
“annual net profit or gain”. 

Appeal dismissed 
Editor’s Note: In effect, the learned Presi- 
dent holds in this decision that s. 6(1)(a) 
is merely an adjectival, not a substantive en- 
actment, and that it is only to be called in 
after the “annual net profit or gain” of the 
taxpayer has been ascertained or estimated 
under s. 3. In further support of this view, 
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it may be pointed out that while the IWTA 
since its inception in 1917 contained the 
present definition of “income” as “annual 
net profit or gain”, the predecessor of s. 6(1) 
(a) was not introduced until 1923 (1923, c. 
52, s. 3), and was then enacted as a new sub- 
section to the section containing the above 
definition of “income”, which suggests that 
it was intended to be merely ancillary 
thereto. 


When, however, the subsection was sep- 
arated from the definition section, as it was 
at the time of the 1927 Revision of the 
Statutes, it was less readily recognized as 
being merely ancillary to the definition 
since it thereafter formed part of a section 
concerned purely with amounts excluded 
from deduction. Its real purpose was fur- 
ther beclouded by the awkward (though in- 
evitable) way in which it was expressed. 
It is common practice to suppose that a 
clause containing two negatives will have 
the same meaning if both negatives are 
deleted. In this way s. 6(1)(a) was often 
read as if it declared: “In computing the 
amount of profits or gain to be assessed a 
deduction shall . . . be allowed in respect 
of disbursements or expenses . . . wholly, 
exclusively and necessarily laid out or ex- 
pended for the purpose of earning the in- 
come”, and it was accordingly thought to 
be not merely prohibitory of certain de- 
ductions but as the only authority by which 
both the deductibility and non-deductibility 
of any and all items must be decided. 

The Courts, however, came to the rescue, 
and without finding it necessary to reject 
this assumption of the nature of s. 6(1)(a) 
held over and over that the allowability of 
deductions is to be determined by reference 
to commercial and accounting usages and 
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practices and that the words “for the pur- 
pose of earning the income” in s. 6(1)(a) 
meant “working expenses’, “expenses in- 
curred in the process of earning the in- 
come”. With the glosses thus added by 
the Courts the result in logic (though not 
always in practice) was that expenses were 
deductible in accordance with sound com- 
mercial and accounting practices. But just 
as the Ptolemaic system with its many modi- 
fications, though entirely false, met the 
needs of its time, so perhaps the learned 
President has here played Copernicus in 
placing the whole matter of deductions on a 
sound basis in law to meet the more com- 
plicated tax position of today. If nothing 
more, this construction should contribute to 
a clearer understanding of the whole subject 
and to the proper determination of the real 
issues between a taxpayer and the Revenue. 
But it should do more than that. 


The learned President has said in effect 
that profits on which tax is charged are to 
be computed in accordance with the usage 
of men and not by reference to the legal- 
istic never-never-land full of glosses and 
subtleties to which recourse has hitherto 
been had. Speaking generally, it is prob- 
ably correct to say that in the computation 
of profit and loss, business and accounting 
usage does not approve the deduction of 
items except to the extent that they are 
working expenses. Thus, in most cases the 
allowance or disallowance of any particular 
item of expense will be decided on the 
footing of business usage and not in the 
first place by reference to s. 6(1)(a) or its 
successor in the new Act. In short, the long 
and unchallenged dominance of s. 6(1)(a) 
is now done with. So, at least, it may be 
hoped. 


Woon v. Minister of National Revenue 
(Exchequer Court of Canada, Cameron ]., November 21, 1950) 


Undistributed income on hand — Distribution of — Assets of company sold 
for shares in new company — Whether undistributed income absorbed — 
IWTA (1944) s. 19(1) 


Evidence — Estoppel against Crown — Ruling of tax official — Contrary to 
terms of statute — Not binding on Crown 


Woon and Mackie were the sole share- 
holders of a company, and pursuant to 


an agreement between them Woon be- 
came entitled on Mackie’s death in 1943 
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to purchase Mackie’s shares therein. 
Woon’s only available assets consisted of 
his shares in the company, and in order 
to obtain the necessary funds to com- 
plete the purchase of Mackie’s shares 
from the latters’ executors the following 
arrangement was carried out. A new 
company was incorporated to purchase 
all the assets of the existing company 
as a going concern, the new company’s 
capital stock being divided into 1000 
redeemable preference shares of a par 
value of $100 each and 3000 common 
shares of no par value. In January, 
1944, all the old company’s assets were 
conveyed to the new company, the con- 
sideration therefor being 800 redeem- 
able preference shares issued as fully 
paid up and 3000 common shares of the 
new company, to be allotted to the old 
company or its nominees. In March, 
1944, pursuant to a by-law of the old 
company providing for the distribution 
of its assets ratably among its sharehold- 
ers and thereafter for the surrender of 
its charter, the new company issued 
Woon the above-mentioned shares. A 
few days later pursuant to a by-law 
of the new company 315 of Woon’s 
redeemable preference shares were re- 
deemed for $31,500, which Woon ap- 
plied in payment of Mackie’s shares. 
Immediately prior to the sale of the old 
company’s assets to the new company 
the old company had undistributed in- 
come on hand to the amount of some 
$78,165. Woon was assessed to tax for 
1944 on the amount of the old company’s 
undistributed income on hand under 
IWTA s. 19(1), which provides: 
On the winding-up, discontinuance or re- 
organization of the business of any incor- 
porated company, the distribution in any 
form of the property of the company 
shall be deemed to be the payment of a 
dividend to the extent that the company 
has on hand undistributed income. 
Woon appealed, and in his pleadings 
(which were ordered by the Court) al- 
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leged, in addition to the above facts, 
that the arrangement had been only 
carried out because of a “ruling” made 
by the Commissioner of Taxation that 
the only tax which would result, if the 
arrangement were carried out, would be 
that arising under s. 19A1, and that that 
tax had in fact been paid. Accordingly, 
he pleaded, the Minister was estopped 
from invoking s. 19(1). At the hear- 
ing the Minister objected to the admis- 
sion of evidence as to any such state- 
ment or ruling by the Commissioner of 
Taxation or the Deputy Minister of Na- 
tional Revenue (Taxation) on _ the 
ground that such evidence was led to 
establish an estoppel and that the doc- 
trine of estoppel does not apply against 
the Crown. 


Held, the appeal must be dismissed. 


(1) Whether or not the doctrine of 
estoppel iv pais applies as against the 
Crown (upon which the decisions. are 
conflicting) it is not necessary to decide, 
because at all events an estoppel cannot 
override the express terms of a statute. 
Maritime Elec. Co. v. Gen. Dairies Ltd. 
[1937] A.C. 610, per Lord Maugham at 





1§. 19(A) (1) provides: 

Where the assets of a company, which 
had on hand undistributed income at the 
end of its 1929 taxation period, have 
been received by another company, either 
directly or through an intermediary, and 
whether by the sale of the assets of such 
first-mentioned company to such other 
company, or through the sale by the 
shareholders of the shares of such first- 
mentioned company to such other com- 
pany, and such other company issues or 
has issued redeemable shares, bonds, 
notes, or other like instruments in an 
amount which in whole or in part ab- 
sorbs the said undistributed income, then 
on any redemption of such instruments 
the company redeeming shall pay a tax 
of 4% on the amount of such instru- 
ments redeemed to the extent of the said 


undistributed income. 
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pp. 620, 621; Carling Export Co. v. 
The King [1931] A.C. 435, per Lord 
Thankerton at p. 438; Liberty & Co. v. 
C.ILR., 12 T.C. 630, per Rowlatt J. at 
p. 638; Anderton & Halstead Ltd. v. 
Birrell [1932] 1 K.B. 271, per Rowlatt 
J. at p. 279, applied. Inasmuch as s. 
19(1) expressly provides that a payment 
received by a taxpayer in the circum- 
stances there described shall be a divi- 
dend and so income of the recipient, 
any “ruling” to the contrary by the 
Commissioner of Taxation was there- 
fore made without authority and is not 
binding on the Crown. 

(2) The shares which Woon received 
in 1914 were received upon the wind- 
ing-up or discontinuance of the business 
of the old company and constituted a 
distribution of the property of that com- 
pany and were therefore dividends in 
Woon’s hands to the extent that the 
old company had on hand undistributed 
income. The transaction thus falls 
squarely within the language of s. 
19(1). While it is true that upon 
the transfer of the old company’s 
assets to the new company in return 
for shares of stock in the latter the 
undistributed income was absorbed in 
the shares of the new company, but it 
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did not thereby become non-existent; 
it was merely a change in form, for 
whereas prior to the transfer the un- 
distributed income was represented by 
buildings, stock on hand, equipment and 
the like, upon the transfer it was repre- 
sented by the redeemable preference 
shares into which it had been incorpor- 
ated. Stewart & Co. v. MNR [1946] 
Ex. C.R. 669, per O'Connor J. at p. 
672-3, approved. From a taxation point 
of view it could not lose the quality of 
undistributed income by the conversion 
of the assets of which it was made up 
into another form of assets, such as cash 
or stock in a new company. The form 
in which it is distributed is immaterial 
because of the words “in any form” in 
s. 19(1). It is immaterial (if such 
be the fact) that Woon received such 
shares direct from the new company 
rather than the old company. Merritt 
v. MNR [1941] Ex. CR. 175. The 
shares were in fact distributed during 
the process of winding-up or discontinu- 
ing the business of the old company 
notwithstanding that Woon received 
them before the surrender of its charter. 
MacLaren v. MNR [1934] Ex. CR. 13. 
An assessment under s. 19(1) is quite 
distinct from one under s. 19A. 

Appeal dismissed 


INCOME TAX APPEAL BOARD CASES 


Graham ]. (ad hoc.), Chairman, Fabio Monet Esq., K.C., Assistant Chairman, and 
W. S. Fisher Esq., K.C. 


L’Imprimerie Du Saguenay Ltée. 
v. M.N.R. 


Depreciation Allowance—Failure to give 
correct value of assets—Discretion of 
Minister—Ap peal 

Appellant company appealed from in- 
come tax assessments for 1946 and 1947, 
contending that it was entitled to a 
greater allowance for depreciation than 


that granted by the Minister, and evi- 
dence was given that immediately after 
the acquisition of the assets in question 
the company’s accountant had, without 
authorization of the directors, erroneous- 
ly decreased the amount of the assets so 
acquired. 


Held (F. Monet and W. S. Fisher), 
there was nothing in the evidence to 
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impugn the exercise of the Minister's 
discretion under IWTA s. 6(1)(n) in 
respect of depreciation allowances. The 
onus of proving error in the assessments 
was on appellant, and if it failed to in- 
dicate the correct values of assets on 
which depreciation was claimed it was 
itself to blame. 


Sep. 26, 1950 Appeal dismissed 


Seven-Up of Montreal Ltd. 
v. M.N.R. 


Capital or Revenue Expense — Expendi- 
ture to acquire increased ration of raw 
materials — Not deductible 


In February, 1947, appellant company, 
a manufacturer and distributor of a car- 
bonated beverage, purchased all the 
assets of another company in the same 
line of business for some $30,700. The 
assets purchased included sugar on hand 
and on order, $2200, inventories and 
equipment, a lease on manufacturing 
premises, and “rights to purchase sugar 
under sugar quota SA 013119 Q of the 
Wartime Prices and Trade Board”. Ap- 
pellant company’s purpose in making this 
contract was to obtain an increase in its 
sugar quota in order to meet an increased 
market for its product, because the sugar 
rationing board would not give an in- 
dustrial user an increased sugar quota 
except by following some such procedure 
as that taken by appellant company in 
purchasing all the assets of another com- 
pany which had its own sugar quota. 
Such a transaction did not, however, give 
the purchaser any right to the vending 
company’s quota, the grant of an in- 
creased quota always being solely within 
the authority of the rationing board. 
Upon being advised of the bulk sale the 
rationing board transferred without 
charge the vending company’s sugar 
quota to appellant company, which there- 
upon released its right to the assets of 
the vending company other than the 
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sugar on hand and on order and the 
rights to its sugar quota. Appellant com- 
pany thereafter bought additional sugar 
within the limits of its new quota, for 
which it paid. The company contended 
that the whole of the expenditure for the 
purchase of the other company’s assets 
was in reality made for sugar on hand 
and on order of the vending company 
and for its sugar quota, in other words, 
for stock-in-trade for use in appellant 
company’s business, and that the whole 
amount was therefore deductible in com- 
puting appellant’s income. The Minister, 
however, disallowed all but $2200 (i.e., 
the cost of the sugar on hand and on 
order) of the amount claimed, on the 
ground that the remainder of the amount 
was a capital payment and not deductible. 
Held (W. S. Fisher and F. Monet), the 
expenditure was in reality made by ap- 
pellant company not to purchase the other 
company’s sugar quota (which it could 
not do) but to put itself in a position to 
be able to request the sugar administra- 
tion for an increased quota, which, for 
the duration of the rationing period, 
would be of a permanent advantage to 
the company. The expenditure was 
therefore a payment on account of capi- 
tal, not of revenue: Atherton v. British 
Insulated and Helsby Cables Ltd. [1926] 
A.C. 205, applied. 


Sep. 28, 1950 Appeal dismissed 


Trudeau v. M.N.R. 


Onus of Proof — Sum received as “enter- 
tainment expenses’ under provincial 
statute — Income — Whether actual ex- 
penditures deductible — Absence of 
proof 

In 1947, Trudeau, a municipal coun- 
cillor of Sherbrooke, Quebec, received 
$750 for 1946 and $1000 for 1947 under 
authority of a Quebec statute which 
authorised payment of $1000 yearly to 
each alderman of Sherbrooke ‘‘as enter- 
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tainment expenses”. These amounts were 
assessed to him in 1947 as being income 
within the meaning of IWTA s. 3(1) 
(d) (iii), 3 (1) (e), and 3(4). At the 
hearing of this appeal appellant admitted 
that the amount received was income but 
maintained that he was entitled to deduct 
therefrom the amount he had to expend 
in the exercise of his duties as municipal 
councillor, but he offered no evidence. in 
respect of any such expenditures. 

Held (F. Monet), without deciding 
whether or not he was entitled to deduct 
any amount, his appeal must be dismissed 
for failure to satisfy the onus resting on 
an appellant of proving that the assess- 
ment under appeal is erroneous. 


Oct. 12, 1950 Appeal dismissed 


Y v. M.N.R. 


Business Loss — Deduction of — Income 
from other sources — Whether loss carry- 


over applicable —IWTA s. 3(1), 5(1) 
(p), 9, 34(1) 

Y was a partner in a stock brokerage 
firm whose fiscal period ended on March 
31 of each year. In the firm’s fiscal year 
ending March 31, 1947 there was a pro- 
fit, but in the firm’s fiscal year ending 
March 31, 1948 there was a loss, and Y 
sought to deduct his share of the firm's 
loss for 1948 against his share of the 
firm’s profit for 1947 under IWTA s. 
5(1)(p). Y had considerable additional 
income from investments and other 
sources. The Minister disallowed the de- 
duction of Y’s partnership loss sustained 
in 1948 from his partnership profits of 
1947, but in assessing Y for 1948 de- 
ducted his partnership loss for that year 
from his other income of that year, which 
was sufficient to absorb the loss. 

Held (W. S. Fisher), the appeal must be 
dismissed. Under IWTA s. 9 and 3(1) 
tax is imposed upon the annual vet profit 
or gain of a person for the preceding 
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calendar year (s. 2(1)(1)), including 
his share of the income of a partnership 
for the fiscal year ending in the calendar 
year (s. 34(1) ). In computing the annual 
net profit or gain of a taxpayer all his 
activities must be taken into considera- 
tion, and a loss sustained from one ac- 
tivity must be deducted from his income 
from other activities of the same year. 
If the result is a loss, and that loss has 
arisen from business transactions, then 
and only then can it be carried over to 
another year under s. 5(1)(p). 

Oct. 13, 1950 Appeal dismissed 


Dynes v. M.N.R. 
Personal Expenses— Partnership busi- 
ness — Cost of hearing aid for deaf 
partner — Not deductible — IWTA 
(1947) s. (6)(1)(/) 

Dynes was a member of a partnership 
engaged in business and on his partner's 
insistence was obliged to purchase a 
powerful hearing aid because of his 
deafness, which seriously impeded him 
from carrying on business. The cost of 
the hearing aid, $175, was charged as an 
expense of the partnership but was dis- 
allowed by the Minister on assessment 
and Dynes’ proportion of the partnership 
profits was correspondingly increased. He 
appealed, contending that the hearing 
aid was essential to enable him to earn 
a living and that it was a necessary ex- 
pense to maintain his business. 

Held (W. S. Fisher), notwithstanding 
that the hearing aid was necessary to 
enable Dynes to carry on business it was 
a purely personal requirement of Dynes 
arising out of his personal disability, and 
it was not a business expense of the 
partnership. It was accordingly prohibit- 
ed from deduction by IWTA s. 6(1) (f) 
which prohibits the deduction of “per- 
sonal and living expenses’’. 

Oct. 13, 1950 Appeal dismissed 
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Holmes v. M.N.R. 
Medical Expenses — Husband and wife 
having separate incomes — Husband 
claims dependents’ allowance for chil- 
dren — Whether wife entitled to deduc- 
tion for medical expenses of children 
IWTA (1948) s. 5(1)(d) and (n), 
5(4) 

In 1948 appellant and her husband 
each had income in excess of $750. The 
husband in his tax return claimed the 
dependents’ allowances for their four 
dependent children, and the wife, in her 
tax return, claimed a deduction of an 
amount for unusual medical expenses 
in excess of 4% of her income in respect 
of herself, her husband and the four 
children. The Minister disallowed the 
claim in respect of the medical expenses 
applicable to the children, on the ground 
that the wife had not claimed the de- 
pendents’ allowances for the children 
under IWTA s. 5(1)(d). As the re- 
mainder of the medical expenses claimed 
were less than 4% of her income she 
was allowed no deduction for unusual 
medical expenses. She appealed. 

IWTA s. 5(1)(n) allows the deduc- 
tion from a taxpayer's income of med- 
ical expenses paid by him in excess of 
4% of the taxpayer's income if they are 
incurred in respect of “the taxpayer or 
his spouse or any dependent in respect 
of whom he may make a deduction under 
s. 5(1)(a)”. 

IWTA s. 5(1)(d) authorizes an al- 
lowance of $100 or $300 for each child 
of the taxpayer who was wholly depend- 
ent on the taxpayer for support during 
the taxation year, and IWTA s. 5(4) 
provides that this last-mentioned deduc- 
tion may in any year be made from the 
income of such of the child’s parents “as 
may be determined between them, but 
if there is no such agreement the deduc- 
tion shall be made from the father’s in- 


come unless the Minister otherwise deter- 
” 


mines .. 
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Held (WS. Fisher), the appeal must be 
allowed. Sec. 5(1)(n) specifically de- 
clares that unusual medical expenses are 
deductible by a taxpayer if incurred for 
a child in respect of whom he may claim 
the allowance under s. 5(1)(d), and as 
it is permissible for either parent to claim 
the allowance under s. 5(1)(d) either 
parent is therefore entitled to claim the 
deduction in respect of dependent chil- 
dren under s. 5(1)(m) irrespective of 
whether he actually claims the allowance 
under s. 5(1)(d). 


Oct. 14, 1950 Appeal allowed 


Demers v. M.N.R. 


Investment or Earned Income — Admin- 

istration of rental property — Whether 

carrying on business — Whether personal 

allowance deductible in computation of 

amount chargeable to investment in- 

come — IWTA (1947) s. 2(1)(m) 
and (n) 

The facts and questions of law in- 
volved in this appeal are virtually ident- 
ical to those in Sebilleau v. MNR, ante, 
p- 144, and the appeal was dismissed by 
F. Monet Esq. for the same reasons as in 
the case referred to. 


Sep. 27, 1950 Appeal dismissed 


Dominion Dental Co. v. M.N.R. 
S.S. White Co. of Can. v. M.N.R. 
Goldsmith Bros. Smelting & Refining 
Co. v. M.N.R. 

Legal Costs — Deduction of — Expenses 
incurred in connexion with combines in- 
vestigation — Successful defence of pro- 
secution — Whether wholly, exclusively 
and necessarily laid out to earn income 


— IWTA s. 6(1) (a) and (b) 


Dominion Dental Co., a retailer of 
dental supplies, was disallowed an ex- 
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penditure of $6312.50 made by it in 
1947 and 1948 by way of legal costs in 
making representations to the Com- 
missioner under the Dominion Combines 
Investigation Act at his invitation, and 
in successfully defending itself against 
an indictment subsequently preferred 
against it under s. 498 of the Criminal 
Code. The above proceedings arose in 
connexion with an investigation into an 
alleged unlawful combine in the manu- 
facture and sale of dental supplies in 
Canada upon which the Commissioner re- 
ported that an illegal combine, to which 
appellant was a party, did exist. The re- 
port was given wide publicity in Canada 
where appellant conducted its business. 
Subsequently appellant was acquitted of 
the criminal charge and an appeal there- 
from taken by the Crown was dismissed. 
All through the proceedings the position 
taken by the Crown was that appellant's 
prices and trading practices rested on an 
illegal basis, and in the criminal proceed- 
ings the Crown was solely concerned with 
the day-by-day selling and commercial 
activity of appellant, which, it contended, 
were conducted in an illegal manner. 
The company appealed from its 1947 as- 
sessment, contending that the sum of 
$6312.50 was an allowable deduction. 


Held (F. Monet and W. S. Fisher), the 
appeal must be allowed (but, as the ap- 
peal is from the 1947 assessment, only 
as to the amount expended in that year). 
The question to be decided is whether or 
not the expenditure constitutes a dis- 
bursement or expense wholly, exclusive- 
ly and necessarily laid out or expended 
for the purpose of earning the income 
(IWTA s. 6(1)(a)). See Dom. Nat- 
ural Gas Co. v. MNR [1941] S.C.R. 19 
at p. 22; Kellogg Co. of Can. v. MNR 
[1943] S.C.R. 58 per Duff C.J.C. at p. 
60; Imperial Oil Co. v. MNR (Thorson 
P.) [1947] C.T.C. 353; Rassenfoss v. 
C.I.R. 158 Fed. R. (2nd S.) 764 at p. 
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766 (U.S. Sup. Ct.); Montreal Coke & 
Mfg. Co. v. M.N.R. [1944] A.C. 126 
(P.C.); Siscoe Gold Mines Ltd. v. MNR 
[1945] Ex. C.R. 245; Anglo-Canadian 
Oil Co. v. MNR [1947] Ex. C.R. 63; 
Hudson's Bay Co. v. MNR [1947] Ex. 
C.R. 130, from which it is to be noted 
that the cases in which legal costs were 
disallowed had to do with the preserva- 
tion of the taxpayer's capital assets or 
with the disposition of his profits after 
they had been earned whereas here the 
legal expenses incurred have the closest 
possible relation to the taxpayer's earn- 
ing activity and were rendered necessary 
by the adverse effect on the company’s 
business from the publicity given to the 
investigation. The expenditure made to 
protect and maintain its income-earning 
position and it was incurred wholly, ex- 
clusively and necessarily for the purpose 
of earning its income: it was not made 
to acquire or protect an asset or to create 
a lasting advantage but rather to defend 
its trade practice. 


Oct. 17,1950 Appeal allowed in part 


S. S. White Co. of Can. v. M.N.R. 


The S. S. White Co. of Canada, a 
manufacturer of dental supplies which 
sold only its own manufactured goods, 
and sold exclusively to dealers, public 
hospitals, universities or government hos- 
pitals, also appealed from the disallow- 
ance by the Minister of the sum of $1125 
expended by it in the employment of 
solicitors and counsel in connection with 
the same investigation under the Com- 
bines Investigation Act and in success- 
fully defending itself against an indict- 
ment subsequently preferred against it 
under Cr. Code s. 498. This case other- 
wise stands on all fours with the facts 
and issues in the Dominion Dental Co. 
case, and the Board (F. Monet and W. 
S. Fisher) assigned the identical reasons 
in allowing the appeal. 
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Goldsmith Bros. Smelting & Refining 
Co. v. M.N.R. 


This appeal was heard at the same 
time as that of the Dominion Dental Co. 
Goldsmith Bros. Smelting & Refining 
Co., a wholesaler engaged in the business 
of smelting and refining precious metals, 
appealed from the disallowance of cer- 
tain legal expenses similar to those con- 
sidered in the Dominion Dental Co. 
case, supra. At the hearing it was agreed 
that the evidence and argument on the 
Dominion Dental Co. appeal should be 
applicable to both appeals; and this ap- 
peal was accordingly disposed of in the 
same manner as the Dominion Dental 


Co. appeal. 


Campbell, Wilson and Strathdee Ltd. 
v. M.N.R. 


Bad Debt Reserve — Transfer of amount 
to surplus account — Whether taxable as 
income in year of transfer — Absence of 
charging provision — No equity to a tax 

In 1946 appellant company transferred 
$16,600 from its bad debt reserve ac- 
count to its surplus account. In assessing 
the company to income tax for that year 
this amount was added to the income 
reported by the company, and the com- 
pany appealed. It appeared that from a 
date prior to the inception of the In- 
come War Tax Act the company had set 
up in its books a reserve in excess of 
$16,600 for bad debts and that in each of 
the company’s fiscal years from 1917 to 
1944 inclusive it had added amounts to 
its bad debt reserve account and written 
off other amounts which were determined 
to be bad debts in each of such years, but 
at no time had the amount of the bad 
debt reserve ever fallen below $16,600. 
In previous years the Minister, in assess- 
ing the company, had annually allowed 
the amounts transferred by the company 
to its bad debt reserve account to be de- 
ducted in computing the company’s tax- 
able income and had recognized the 
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amounts written off by the company 
against its bad debt reserve account. Ap- 
pellant contended that the sum of $16,- 
600 transferred from its bad debt re- 
serve account to its surplus account in 
1946 represented moneys earned by the 
company prior to inception of the Income 
War Tax Act and so not chargeable to 
tax, but there was also evidence that in 
the early years following 1916 a large 
part of the bad debt reserve was written 
off in respect of debts incurred prior to 
1917, from which it might be gathered 
that the whole of the reserve as it existed 
at the beginning of the Act had been 
written off in respect of pre-existing 
debts and that the amount transferred to 
surplus in 1946 might well represent 
moneys transferred to the bad debt re- 
serve subsequent to the inception of the 
Act, upon which the Company had paid 
no tax. 
IWTA s. 6(1)(d) provides: 

In computing the amount of the profits 
or gains to be assessed, a deduction shall 
not be allowed in respect of 
(d) amounts transferred or credited to a 

reserve, contingent account or sinking 
fund, except such an amount for bad 
debts as the Minister may allow and 
except as otherwise provided in this 
Act. 
Held (WS. Fisher and F. Monet), 
There is no provision in the Act which 
states that the amount transferred from 
the bad debt reserve account to the sur- 
plus account shall become income of the 
appellant in the year of transfer, and 
while it may well be equitable that the 
transferor should be charged to tax there- 
on in the year in which the transfer is 
made there is no principle of equity ap- 
plicable in interpreting a taxation law, 
and accordingly the appeal must be 
allowed. In order to make the amount 
transferred taxable as income, a very clear 
provision must be found in the taxation 
statute in that regard. 


Oct. 17, 1950 Appeal allowed 
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THE INCOME TAX REGULATIONS 
AMENDMENTS TO PART II INFORMATION RETURNS 
P.C. 5056, October 25, 1950 
(Canada Gazette, November 8, 1950) 
HIS EXCELLENCY the Governor General in Council, on the recommendation of the Acting 
Minister of National Revenue and by virtue of the powers conferred by s. 106 of the Income 
Tax Act, is pleased to amend the Income Tax Regulations made and established by Order in 
Council P.C. 6471 of December 22, 1949, as amended, and the said Regulations are hereby 


{1950} 


further amended as follows: 


1. By revoking secs. 201, 202 and 203 
(£1949] Tax Rev. 40) thereof, and by sub- 
stituting therefor the following new sections: 


Sec. 201 


201. (1) Every person who has made 
payments, described in subsec. (2) to 
residents of Canada shall make a return 
in prescribed form. 

(2) The payments referred to in sub- 
sec. (1) are: 

(2) dividends and amounts deemed 
by the Act to be dividends, 

(4) payments in respect of an alloca- 
tion in proportion to patronage 
within the meaning of s. 68 of 
the Act, 

(c) interest 
(i) on fully registered bonds or 

debentures, 

(ii) in respect of deposits with 
persons authorized by law to 
receive deposits, and 

(iii) in respect of accounts with 
investment dealers or brok- 
ers, and 

(2) royalty payments in respect of the 
use of a work or invention or the 
right to take natural resources. 


(3) Every person who receives any pay- 
ment described in subsec. (2) as nominee 
or agent for some other person resident 
in Canada, shall file the return referred 
to in subsec. (1). 

(4) Where a person has received in- 
terest or dividends, described in s. 
116(1) of the Act, for some other per- 
son resident in Canada and the beneficial 


owner thereof has not been disclosed on 
the ownership certificate, then the person 
receiving the interest or dividend shall 
file the return referred to in subsec. (1). 
(5) Every person who has made a pay- 
ment to a resident of Canada in respect 
of a premium on the redemption or 
acquisition by a corporation of its shares 
shall file the return referred to in 
subsec. (1) as if such payment were the 
payment of interest referred to in sub- 
sec. (2). 
[NOTE: The revoked s. 201 was as 
follows: 
201. (1) Every person who bas paid 
dividends shall make a return im pre- 
scribed form in respect of such dividends, 
(2) For the purposes of this section, 
“dividends” shall include stock dwni- 
dends, amounts deemed by the Act to 
be dividends and payments in respect 
of an allocation in proportion to patron- 
age.) 


Sec. 202 


202. Every person making payments to, 
or receiving payments on behalf of, a 
person whose address is within the 
United States of America in respect of 
dividends, interest, rents, royalties, sal- 
aries, wages, pensions or other fixed or 
determinable annual or periodical pro- 
fits and income derived from sources 
within Canada shall in addition to any 
other return required by the Act or these 
regulations, file a return in prescribed 
form. 

[NOTE: The revoked s. 202 was as fol- 

lows: 
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202. (1) Every debtor who has paid 
interest on fully registered bonds or de- 
bentures shall make a return in pre- 
scribed form in respect of the interest so 
paid. 

(2) Every person authorized by law to 
receive deposits shall make a return in 
prescribed form in respect of interest 
paid or credited thereon.) 





Sec. 203 


203. (1) Every person in Canada who 
is a nominee, agent or custodian and de- 
rives income from sources within the 
United States of America on behalf of a 
person whose address is outside of Can- 
ada shall file a return in prescribed form 
in respect of such income if the bene- 
ficial owner is not entitled to the reduced 
rate of 15 per cent United States tax. 


(2) The return required under this sec- 
tion shall be filed on or before the 15th 
day of June and shall be in respect of 
the preceding calendar year. 
[NOTE: The revoked s. 203 was as fol- 
lows: 
203. (1) Every person receiving inter- 
est or dividends as nominee or agent 
for some other person, whether or not 
such other person is resident in Canada, 
thall file a return in prescribed form. 
(2) The return required under this 
section shall be filed on or before the 
end of the month next succeeding the 
month in which the interest or divi- 
dends were received.) 
2. By revoking subsec. (2) of s. 207 
([1949] Tax Rev. 40) thereof, and by sub- 
stituting therefor the following new subsec: 


Sec. 207(2) 


(2) The debtor or encashing agent to 
whom an ownership certificate has been 
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delivered shall forward it to the Minister 
on or before the [15th day of the month 
following the month]* the coupon, 
warrant or cheque was negotiated. 

1 The words in square brackets were sub- 
stituted for the words “the end of the 
month next succeeding the month in 
which”. 


* * >» 





3. By adding thereto, immediately after s. 207, 
the following new secs. 208 and 209: 


Sec. 208 
208. (1) Where a corporation has de- 
ducted or withheld tax in accordance 
with Part II of the Act in respect of in- 
come of or from an estate or trust which 
was paid or credited to a non-resident 
person, such corporation shall file a re- 
turn in prescribed form. 
(2) The return required under subsec. 
(1) shall be in respect of each quarter 
and shall be filed within 90 days from the 
end of the quarter. 
(3) For the purpose of subsec. (2) a 
“quarter” is a period 
(2) beginning 1st January and end- 
ing 31st March, 
(4) beginning 1st April and ending 
30th June, 
(c) beginning 1st July and ending 
30th September, or 
(d) beginning 1st October and end- 
ing 31st December. 


Sec. 209 


209. The provisions of s. 116 of the 
Act are extended to bearer coupons or 
warrants negotiated by or on behalf of 
non-resident persons who are subject to 
tax under Part II of the Act in respect of 
such coupons or warrants. 
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AMENDMENTS TO PART XVII AND SCHEDULE B 
P.C. 5374, November 8, 1950 
(Canada Gazette, November 22, 1950) 


His EXCELLENCY the Governor General in Council, on the recommendation of the Minister 
of National Revenue and by virtue of the powers conferred by s. 106 of the Income Tax Act, 
is pleased to amend the Income Tax Regulations made and established by Order in Council 
P.C. 6471 of December 22, 1949, as amended, and the said Regulations are hereby further 
amended as follows, such amendments to be applicable to the 1950 and subsequent taxation 


years: 


1. By deleting the word “and” at the end of 
para. (f) of subsec. (1) of s. 1700 thereof 
([1950] Tax Rev. 48), by inserting the word 
“and” at the end of para. (g) thereof, and by 
adding thereto the following new para. (hb): 


_ Sec. 1700(1)(h) 
(h) tile drainage .................... 214% 


Ba * * 


2. By revoking para. (f) of subsec. (1) of 
s. 1702 thereof ([1950] Tax Rev. 49) and 
by substituting therefor the following new 
para. (f): 


Sec. 1702(1)(f) 
(f) that is 
(i) an animal, or 
(ii) an herb, tree, shrub or simi- 
lar growing thing, or 
* * * 


3. By deleting the word “or’ at the end of 
para. (g) of Class (1) in Sch. B thereto 
([1950] Tax Rev. 8), by inserting the word 
“or” at the end of para. (4) thereof, and by 
adding thereto the following new para. (4): 


Schedule B, Class (1), Para. (i), 4% 
(7) tile drainage. 
* * * 


4. By revoking para. (2) of Class 8 in Sch. 
B thereto ([1950] Tax Rev. 9). 


Schedule B, Class 8 Para. (d), 20% 
[NOTE: The revoked para. (4) of Class 8 
(20%) was: 

(a) land tile]. 


MIND FERTILIZATION 


A firm of accountants gave the following explanation of an expense item in a farmer's 


accounts: 


“This was a farmers’ tour to Holland conducted by the Ministry. The object 
was to give them ideas and to stimulate their minds, thereby stimulating production. 
We feel sure that you will be only too eager to bring into charge the increased 
profits likely to arise as a result of the knowledge gained. The cost of increasing 
profits by the purchase of fertilisers for the ground is an allowable expense, and 
the cost of fertilising the mind of the farmer would seem to be an equally necessary 


charge.” 


—-Taxes, August 15, 1950 
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